Two general ethical problems in psychiatry are thrown into sharp relief by long term care. This article discusses each in turn, in the context of two anonymised case studies from actual clinical practice.
Second, Anglo-American law does not normally allow the preventive detention ofsomeone who may be dangerous but has not actually committed any crime. Thejustification for detaining a possibly dangerous user of mental health services without his or her consent can only be based on risk assessment, but this raises issues of moral luck. Is the psychiatrist who decides not to take out a supervision orderfor a possibly dangerous patient with an initial psychotic diagnosis morally atfault if that person harms someone in the community, or himself? Or is the psychiatrist merely unlucky?
Recent UK legislation and changes in clinical practice make the management of psychiatric patients in the "community" a pressing ethical problem. More accurately, long term psychiatric management accentuates dilemmas which were already there. These difficulties have to do with voluntariness and consent, on the one hand, and with risk and responsibility on the other. In Recently, when interviewed in the presence of a young female medical student, Phillip C became extremely agitated. He stared at the student pointedly, shouting that the girls he assaulted had "asked for it". Lately his behaviour has become extremely erratic in the clinic, and in the past year he actually disappeared altogether for several months, although he has since returned. In some respects he seems to be flourishing: recently he gave an exhibition of his amateur paintings. But whereas he told the clinical team that he painted landscapes, he is actually primarily interested in female nudes. However, he argues quite coherently that he has learned to channel his sexuality into his art.
The clinicians' preferred management would be to increase Phillip C's medication, see him more often, refer him to a forensic psychiatrist to get a risk estimate for re-offending, and finally, place him on the hospital supervision register. But The more immediate trigger in the United Kingdom, however, was outrage over patients in the community who were patently dangerous to themselves -like Ben Silcock, a schizophrenic who climbed into the lions' cage at London zoo -or to others -like Christopher Clunis. In the UK press and parliament, the initial reaction to the Silcock and Clunis cases was to demand more powers of intervention, such as drug treatment orders or early recall orders. Supervision registers and aftercare under supervision orders are a halfway house which lack the frank paternalism of drug treatment orders or early recall orders, but they are also less than satisfactory to autonomy-minded psychiatrists, ethicists and lawyers. Some critics even argue that long term patients' rights would actually be better served by community treatment orders incorporating due process -much as it may be fairer to have appeals against involuntary committal go to normal legal institutions, as in Scotland. However, other ethicists have argued that supervised discharge does respect autonomy insofar as it allows patients who would otherwise be hospitalised to live in the community.
At the time the supervision register was introduced in 1994, the then Secretary of State for Health, Virginia Bottomley, used the example of child protection registers as a parallel. But this is a faulty simile. To begin with, there are procedural differences, in favour of the child: the child's consent -unlike that of the ex-patient -is actually required for some aspects of supervision orders.'5 But the obvious difference is that it is the child -the potential victim of harm -who is placed on the child protection register, whereas the psychiatric supervision register lists possible perpetrators of harm.
Placing the child under a supervision or protection order may well infringe the parents' rights, but the child's best interest is the counterweight. When the discharged mental patient's rights are infringed by the supervision register, there is no countervailing interest except the rather vague one of "the community", premising a utilitarian argument about the "greatest good of the greatest number". In the case of Phillip C, there may be danger to the models he paints or to the schoolgirls he passes. But because these risks are only probabilities for a statistical aggregate, we cannot yet say for certain that any particular girl or woman is in danger.
The child named in a protection order is specific, by contrast, and his or her welfare is the paramount principle behind the protection order.'6 The child is to be protected from the adult suspected of abuse, and the criteria focus on the likelihood of significant harm, defined quite tightly in the Children Act. Evidence that harm has occurred in the past or is occurring at present is not enough, unless it points to significant likelihood of harm continuing into the future.'7 But the rationale of the supervision register has to be either that the "community" at large is to be protected from the ex-patient, or that ex-patients are to be protected from themselves -in which case they should arguably remain under section and not be out in the "community" at all. (It is important to remember that in England and Wales, although not in Scotland, R v Hallstrom forbids using s3 of the Mental Health Act to enforce treatment on outpatients.) 18 What about long term management when the expatient is the possible victim of his or her own mental illness? That would seem to fit the parallel with child protection registers more neatly, insofar as both registers then list potential victims of harm. But there are still major conceptual headaches insofar as the ex-patient is still the perpetrator of harm; the child protection parallel actually becomes hopelessly confusing at this point. In addition, using risk to self as the criterion for imposing long term supervision may tempt clinicians into medicalising what is really only non-conformist behaviour.
The case of Alice L Take the case of Alice L, who has had frequent hospitalisations under s3 of the Mental Health Act with a diagnosis of paranoid schizophrenia. When most recently admitted to hospital, she was described as ill-kempt; she was pre-occupied with religion, and laughed at "inappropriate" moments. These are subjective descriptions ofbehaviours which might be accepted or even venerated -in the case of Alice L's piety -by other cultures. In fact Alice L was rational enough in hospital to suggest her own (successful) drug regime to her consultant. She took her previous consultant to the High Court and won her case, contesting the hospital's overuse of section 3 orders to bring her in and out of hospital. She has sometimes been difficult to manage as an inpatient, but she has no history of violence.
Clearly any justification for placing Alice L on the supervision register or for imposing an aftercare under supervision order must then rest on risk to herself. She refuses outpatient medication or offers of supported accommodation, although she is homeless; she has frequently abused drugs, and has been found wandering by the police. Although her parents live locally, they are elderly and unable to offer much help. But does Alice's undoubted vulnerability justify imposing an order or registration without her consent when she is released? As with Phillip C, it is at least arguable that both would represent a barrier to a therapeutic alliance, and that the patient's condition would not be improved in the long run. So the argument from benevolence towards the patient would fail; but in Phillip's case, the argument from benevolence or duty to the community remains. In Alice's case, there is no countervailing risk to others which would justify invading her autonomy.
Conclusion
In long term care, clinicians face particular difficulties about the frequently used ethical principles of autonomy and benevolence. The justification for restricting autonomy had better be a good one to override the absence of accountability provided by appeal mechanisms for patients under section and the operation of time limits. But it is unlikely to be justified in terms of benevolence and the patient's own best interests alone: more often protecting the public seems the main concern. This is arguably a political concern, not an ethical one at all. The Clunis inquiry, for example, demonstrated that lack of housing resources was the key issue in that tragic case -not something that psychiatrists or community psychiatric nurses can control. Yet Clinicians now have to face rising public and parliamentary concern about dangerous ex-patients in the community, while at the same time encountering resource pressures to release patients into the community earlier. But they can go some way towards resisting those conflicting pressures simply by being aware that they do conflict.
